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CHECKLIST – PUBLIC RIGHT TO KNOW – LEGAL REVIEW CONSTITUTIONAL 
CONSIDERATIONS (Last updated 5/15/2014) 

Note: “No single rule or policy can be used to determine what information may be released 
upon public request because each request requires a fact specific, case-by-case analysis of 
the interests at issue and a balancing of the demands of individual privacy and the merits of 
public disclosure.” Billings Gazette v. City of Billings, 2013 MT 334, 372 Mont. 409, 313 P.3d 
129, citing Havre Daily News v. Havre, 2006 MT 215, ¶ 17, 333 Mont. 331, 142 P.3d 864. 

The Court has also “consistently held that Article II, Section 9, is unambiguous and clear on 
its face.”  See, e.g., Great Falls Tribune v. Great Falls Pub. Schools, 255 Mont. 125, 129, 
841 P.2d 502, 504 (1992) (citing Great Falls Tribune v. Dist. Court, 186 Mont. 433, 437, 
608 P.2d 116 (1980), and Associated Press v. Bd. of Educ., 246 Mont. 386, 804 P.2d 376 
(1991)). 

However, ambiguities will likely be construed in favor of the public’s right to know.  The 
Court has a “presumption of openness” and an “affirmative duty of disclosure” except where 
a privacy interest is involved.  Havre Daily News, LLC v. City of Havre, 2006 MT 215, 333 
Mont. 31, 142 P.3d 864. 

Mont. Constit. Art. II, Sec. 9: Right to Know 

No person shall be deprived of the right to examine documents or to observe the 
deliberations of all public bodies or agencies of state government and its 
subdivisions, except in cases in which the demand of individual privacy clearly 
exceeds the merits of public disclosure. 

A three-prong analysis: 

____ Does the provision apply to the particular subdivision against whom 
enforcement is sought? Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 131, 136, 906 P.2d 193, 
196 (1995); Bryant v. District, 2002 MT 264, ¶ 16, 312 Mont. 257, ¶ 16, 60 P.3d 381, ¶ 16. 

 For instance, a legislative caucus (both pre-session caucuses and session 
caucuses) is considered a public body and subject to the open meeting 
laws.  Assoc. Press v. Mont. Senate Repub. Caucus, 1995 Mont. Dist. 
LEXIS 798 (Mont. Dist.).  The Supreme Court has held that “the common 
understanding of the phrase ‘public or governmental body’ would include a 
group of individuals organized for a governmental or public purpose, 
whether officially recognized or de facto.  Id. citing Common Cause v. 
Statutory Committee, 263 Mont. 324, 330, 868 P.2d 604, 608 (1994). 
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____ Are the items considered “documents of public bodies” which are subject to 
public inspection? Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 131, 136, 906 P.2d 193, 196 
(1995); Bryant v. District, 2002 MT 264, ¶ 16, 312 Mont. 257, ¶ 16, 60 P.3d 381, ¶ 16. 

____ Are the documents somehow related to the deliberations of the public body?  
Mont. Constit. Art. II, Sec. 9, Frenchtown Rural Fire Dist. v. Ross, 2011 Mont. Dist. LEXIS 57 
(Mont. Dist.) 

OR: 

___ Are the documents generated or maintained by the public body?  
Frenchtown Rural Fire Dist. v. Ross, 2011 Mont. Dist. LEXIS 57 (Mont. Dist.) citing Becky v. Butte 
Silver-Bow Sch. Dist. 1, 274 Mont. 131, 906 P.2d 193, (1995). 

____ Are the documents related to the function of the public body?; OR 

  “Although 'documents of public bodies' is not defined in the Montana Constitution, 
it must reasonably be held to mean documents generated or maintained by a 
public body which are somehow related to the function and duties of that body."  
Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 137, 906 P.2d 193, 197 (1995). 

____ Do the documents relate to the duties of the public body?; OR 

 “Although 'documents of public bodies' is not defined in the Montana Constitution, 
it must reasonably be held to mean documents generated or maintained by a 
public body which are somehow related to the function and duties of that body."  
Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 137, 906 P.2d 193, 197 (1995). 

____ Do the documents fall under one of the public document definitions in 2-6-
101, MCA?  Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 131, 906 P.2d 193, (1995). 

 [T]he Montana Constitution does not define "documents . . . of . . . public bodies" . 
. . . this Court may look beyond the Constitution's specific language to interpret a 
constitutional provision when an existing state statute is relevant to, and does not 
conflict with, the constitutional provision. Since we determine that §§ 2-6-101 and 
-102, MCA, pertaining to the right to inspection of public writings, are relevant to 
our determination and do not conflict with Article II, Section 9, of the Montana 
Constitution when applied to the facts in this case, we will consider the statutes in 
our evaluation . . . . Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 131, 906 
P.2d 193, (1995). 

 ____ Are the documents laws or drafts of laws?  [2-6-101(3), MCA; Mont. 
Environ. Info. Ctr. V. Mont. Environ. Quality Council, 1995 Dist. LEXIS 898 (1st Dist.)]; OR 

____ Are they judicial records?  [2-6-101(3)]; OR 

____ Are they “other official documents”?  [2-6-101(3)]; OR 

 There is little guidance in the code as to what would qualify as “other 
official documents.”  Under 87-1-801 (a different part of the code), a 
citation is “any summons, compliant, summons and complaint, ticket, 
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penalty assessment, or other official document . . .”  So, “official 
documents” would appear to be documents like officially issued summons, 
complaints, etc. 

 Are the documents publications meant for dissemination?  See 18-7-302 
(definition of “public document” in another part of the code). 

____ Are they “public records, kept in this state, of private writings, 
including electronic mail”?  [2-6-101(4)]; OR 

 The phrase “[p]ublic records . . . of private writings” originated from the California 
Code of Civil Procedure § 1894 [“public records, kept in this state, of private 
writings], adopted in 1872.  It is “narrow in meaning and refers to documents filed 
by citizens pursuant to the various recording laws.”  Ralston, Charles S. Inspection 
of Public Records Under California Law, 50:1 California Law Review 79, 80 (March, 
1962).  Also, see e.g. , 13 Ops. Cal. Att’y Gen. 180, 191 (1949); 11 Ops. Cal. Att’y 
Gen. 41, 44 (1948). 
 

____ Are they “written acts or records of the acts of the sovereign authority 
of official bodies and tribunals, and of public officers, legislative, judicial, and 
executive, whether of this state, of the United States, of a sister state, or of a 
foreign country, except records that are constitutionally protected from 
disclosure” [2-6-101(2)(a)] 

 ____ Do the documents relate to written acts of the body? 

 E.g. a private investigator’s report made at the request of a rural fire district after 
a volunteer made allegations concerning the first chief was considered a public 
document because it was generated at the request of the public body, was paid for 
with public funds, and concerned the fire chief’s conduct.  Frenchtown Rural Fire 
Dist. v. Ross, 2011 Mont. Dist. LEXIS 57 (Mont. Dist.). 

 Under 2-2-102, MCA [Code of ethics]: “Official act" or "official action" means a 
vote, decision, recommendation, approval, disapproval, or other action, including 
inaction, that involves the use of discretionary authority. 

 
 ____ Do the documents relate to records of the body?   

____ Are the documents required by law to be kept as part of 
the official record?; OR  
 
____ Were the documents made or received in transacting 
official business or duties?  

 

 Under 2-6-202, MCA:  [[Records management]] 
(1) (a)  "Public records" includes: 
(i)  any paper, correspondence, form, book, photograph, microfilm, magnetic tape, 
computer storage media, map, drawing, or other document, including copies of the 
record required by law to be kept as part of the official record, regardless of 
physical form or characteristics, that: 
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(A)  has been made or received by a state agency to document the 
transaction of official business; 

 (B)  is a public writing of a state agency pursuant to 2-6-101(2)(a); and 
 (C)  is designated by the state records committee for retention pursuant to  

this part; and 
(ii)  all other records or documents required by law to be filed with or kept by 
any agency of the state of Montana. 
(b)  The term includes electronic mail sent or received in connection 
with the transaction of official business. 
(c)  The term does not include any paper, correspondence, form, book, 
photograph, microfilm, magnetic tape, computer storage media, map, 
drawing, or other type of document that is for reference purposes only, a 
preliminary draft, a telephone messaging slip, a routing slip, part of a stock of 
publications or of preprinted forms, or a superseded publication. 

 
 Although this section applies only to constitutionally designated and elected 

officials of the executive branch of government, the Legislature has defined “official records” 
for elected officials of the executive branch of government as: 

"Official records" means any paper, correspondence, form, book, photograph, 
microfilm, magnetic tape, computer storage media, map, drawing, or other document, 
including all copies of the record, regardless of physical form or characteristics, that 
has been made or received by a constitutionally designated and elected official of 
the executive branch of government in transacting official duties and preserved for 
informational value or as evidence of a transaction. 
 (b)  The term includes electronic mail sent or received in connection with the 
transaction of official duties. 

 
 Presumably, this documents would not include documents related solely to 

activities not classified as or related to official duties for members of the 
Legislature, including: 

o Work performed for outside employment unrelated to legislative activities 
o Communications covering solely campaign activity, including: 

 Activity designed solely to affect or influence the results of an 
election or nomination for office by the general electorate and 
without respect to official legislative duties, such as certain 
campaign communications 

 Solicitations for campaign money 
 Campaign management 
 Campaign planning 
 Activity with respect to voting in a primary or general election such 

as get-out-the-vote activity 
o Non official activity affecting only the individual’s personal rights 

 
____ If the first two elements are satisfied, does privacy outweigh the need for 
public disclosure? Becky v. Butte Silver-Bow Sch. Dist. 1, 274 Mont. 131, 136, 906 P.2d 193, 196 
(1995). 

____ Does the person involved had a subjective or actual expectation of privacy?  
Yellowstone County v. Billings Gazette, 2006 MT 218, P. 20, 24, 333 Mont. 390, 143 P.3d 
135. 



~	5	~	
 

 Collective bargaining strategy meetings do not involve a personal privacy 
interest, rather they involve an agency’s desire to have a private 
meeting,.  Collective bargaining strategy meetings may not be closed to 
the public.  Great Falls Tribune Co. v. Great Falls Pub. Sch., 255 Mont. 
125, 841 P.2d 502 (1989). 

 University presidents have an individual privacy interest in job 
performance evaluations which exceeded the merits of public disclosure.  
Missoulian v. Bd. Of Regents of Higher Educ., 207 Mont. 513, 675 P.2d 
962 (1984). 

____ Is society is willing to recognize that expectation as reasonable? Yellowstone 
County v. Billings Gazette, 2006 MT 218, P. 20, 24, 333 Mont. 390, 143 P.3d 135. 

 “Time, place and status are factors in the reasonableness determination . . 
. . [T]he determination should include consideration of all relevant 
circumstances, including the nature of the information sought.”  
Missoulian v. Bd. Of Regents of Higher Educ., 207 Mont. 513, 523, 675 
P.2d 962, 968 (1984). 

 Corporation trade secrets are a matter of individual privacy and exceed 
the merits of full public disclosure. Mountain States v. Dept. of Pub. Serv. 
Reg. 194 Mont. 277, 285, 634 P.2d 181, 186-187. 

 See, e.g., Mont. Human Rights Div. v. Billings, 199 Mont. 434, 649 P.2d 
1283 (1982), where employees had a reasonable expectation of privacy I 
their employment records but the right of privacy was outweighed by 
equal protection considerations and the HRC’s authority to investigate 
claims of discrimination. 

____ Does the information bear on the abilities of an individual who holds a 
position of public trust to perform public duties? 

 "[S]ociety is not willing to recognize as reasonable the privacy 
interest of individuals who hold positions of public trust when the 
information sought bears on that individual's ability to perform 
public duties.  Yellowstone County v. Billings Gazette, 2006 MT 
218, P. 21, 333 Mont. 390, 143 P.3d 135 (citations omitted). 

 Public officials occupy unique positions with respect to expectations 
of privacy.  Frenchtown Rural Fire Dist. v. Ross, 2011 Mont. Dist. 
LEXIS 57 (Mont. Dist.) citing Great Falls Tribune Co. Inc. v. 
Cascade County Sheriff, 238 Mont. 103, 775 P.2d 1267 (1989) 
(law enforcement officers occupy positions of great public trust). 

 Positions of public trust include police officers (Great Falls Tribune, 
238 Mont. 103, 107, 775 P.2d 1267, 1269; Bozeman Daily 
Chronicle v. City of Bozeman Police Dept., 260 Mont. 218, 859 P.2d 
435 (1993)), teachers (Svaldi v. Anaconda-Deer Lodge County, 
2005 MT 17, 325 Mont. 365, 106 P.3d 548) public defenders 
(Yellowstone County v. Billings Gazette, 2006 MT 218, ¶¶ 21, 22, 
333 Mont. 390, 143 P.3d 135), fire chief (Frenchtown Rural Fire 
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Dist. v. Ross, 2011 Mont. Dist. LEXIS 57 (Mont. Dist.)), and elected 
officials (Citizens to Recall Mayor v. Whitlock, 255 Mont. 517, 844 
P.2d 74 (1992)). 

 Certain investigative documents concerning an allegation of 
sexual intercourse without consent by a cadet at the 
Montana Law Enforcement Academy against an off-duty 
police officer were subject to disclosure. Bozeman Chronicle 
v. City of Bozeman Police Dept., 260 Mont. 218, 859 P.2d 
435 (1993). 

 Investigative documents concerning a teacher’s abuse of 
children were subject to disclosure. Svaldi v. Anaconda-
Deer Lodge County, 2005 MT 17, 325 Mont. 365, 106 P.3d 
548. 

 Certain information may be protected and withheld, such as 
personnel records or job performance valuations. Bozeman 
Chronicle v. City of Bozeman Police Dept., 260 Mont. 218, 859 P.2d 
435, citing Citizens to Recall Mayor v. Whitlock, 255 Mont. 517, 
844 P.2d 74 (1992) Names may be redacted from public records to 
protect privacy.  Yellowstone County v. Billings Gazette, 2006 MT 
218, ¶¶ 25, 24, 333 Mont. 390, 143 P.3d 135 citing Worden v. 
Mont. Bd. Of Pardons and Parole, 1998 MT 168, ¶ 29, 289 Mont. 
459, 962 P.2d 1157.  Social security numbers and driver’s license 
numbers may be protected Jefferson County v. Montana Standard, 
2003 MT 304, 318 Mont. 173, 79 P.3d 805.  Witness and victim 
names may be withheld.  Bozeman Daily Chronicle v. City of 
Bozeman Police Dept., 260 Mont. 218, 859 P.2d 435 (1993).   

 The Court will apply a fact-specific inquiry, consideration of the 
particular context from which disclosure will proceed, such as the 
purpose for which the information is sought.  Engrav v. Cragun, 
236 Mont. 260, 267, 769 P.2d 1224, 1229 (1989). 

Note: The Legislature has also created statutory exemptions for the disclosure of certain 
public records, including the nondisclosure of library records under 22-1-1103 and burial 
site records under 22-3-807. 


